
BOONE COUNTY BOARD OF ADJUSTMENT
BOONE COUNTY ADMINISTRATION BUILDING

BOONE COUNTY FISCAL COURTROOM
BUSINESS MEETING
DECEMBER 9, 2015

6:00 P.M.

Mr. Miller called the meeting to order at 6:04 P.M.

BOARD MEMBERS PRESENT:

Mr. Richard Miller, Vice-Chairman
Mr. Frank Bednar
Mr. Bradley Shipe

BOARD MEMBERS NOT PRESENT:

Mr. George Whitton, Chairman
Mrs. Sherry Hempfling

LEGAL COUNSEL PRESENT:

Mr. Dale T. Wilson

APPROVAL OF MINUTES

Mr. Miller stated that the Board members received copies of the minutes of the Boone County
Board of Adjustment meeting of November 12, 2015.  He asked if there were any comments or
corrections?  There being no changes, Mr. Bednar moved that they be approved as written and Mr.
Shipe seconded the motion.  Mr. Miller called for the vote and it carried unanimously.

ACTION ON REVIEWS 

1. Request of John and Susan Pittman for a Change in Nonconforming Use for the use
of a property to be changed from a concrete plant to an excavation company with the
accessory retail sale of mulch, gravel, sand, etc. in a Commercial Services (C-3)
zoning district.  The approximate 10 acre site is located at 8351 Dixie Highway,
Boone County, Kentucky.

Mr. Miller stated the request was deferred at the October 14  and November 12  Boardth th

meetings.  He asked the applicant to come up and explain what is happening with the
application.  

Mr. John Pittman introduced himself.  His business is JP Excavating and their address is
P.O. Box 97, Glencoe, Kentucky.  

Mr. Garry Edmondson introduced himself.  He said he is an attorney and is representing
Mr. Pittman and his wife.  Mr. Pittman is in the business of tearing down buildings with
heavy equipment.  In the past, he has put all the materials into dumpsters and it went to
landfills.  Mr. Pittman would like to take the clean fill (concrete, bricks, rocks, and dirt) from
his jobs back to this site.  It would not be garbage.    
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The current site is an old concrete plant and the plant has been sitting there vacant for a
number of years.  The site is in a hole and Mr. Pittman is proposing to fill it over a period
of years with concrete, rock, and bricks from his excavation jobs.  Mr. Edmondson
submitted plans into the record at this time (see Exhibit 1).  Eventually, the entire site will
be filled and covered with topsoil.  When this is all done, the site will be buildable and could
be converted to a conforming Commercial Services (C-3) use.  The concrete plant that is
there now is an Industrial Two (I-2) use.  The site will transition to an Industrial One (I-1)
use while the filling is going on because he will store and sell concrete and other materials. 
Trees could also be brought back to the site and be grounded up into mulch on a wholesale
basis.  It’s possible the nursery across the street may want to buy some of this material. 
Mr. Pittman would keep some large equipment (track hoes, back hoes, hauling trucks,
containers) on site while this process is going on.  Mr. Pittman expects to start the filling
process in the back of the property and will work his way forward.  All the fill will be properly
compacted and will be proctor tested.  The exhibits show that a an approximate 10' berm
with evergreen trees will be installed along Dixie Highway and trees will be retained along
the rear and side property lines.  Some garbage trees will be replaced with new ones to
provide good screening.  They anticipate the whole process taking between 5 and 10 years. 
He added that no permanent structures are initially proposed.  There will be temporary
facilities, such as construction trailers, located on site if Mr. Pittman needs to work on
equipment or do office work.      

Mr. Morgan asked if the proposal would involve operating the excavating business from the
property while the filling is taking place?  He said the proposed excavation business is an
I-2 use and would be subject to the Change in Nonconforming Use application.  Mr. Pittman
said he wants to fill the site and may come back later.  There is also a possibility he would
never come back to the Board if a conforming use occupies the property.  Mr. Morgan said
the Change in Nonconforming Use application would not be needed if he just wants to fill
the site and put a conforming C-3 use on the property in the future.      

Mr. Miller said the last time they were here the application was to allow the use of the
property to be changed from a concrete plant to an excavation company with the accessory
retail sale of mulch, gravel, sand, etc.  He agreed that they would not need the Board’s
approval if the request is only to fill the site.  

Mr. Morgan said it could be argued that the grandfathered asphalt plant would be
abandoned if it were removed and not replaced within some period of time.  If such a
determination is ever made, then only conforming uses could develop on the property.  Mr.
Edmondson agreed and said that is why they are asking to go from an I-2 use to an I-1 use. 
Mr. Miller said this Board cannot grant a zone change.  Mr. Edmondson said they are
asking for the use to be changed from a I-2 use (asphalt plant) to a nonconforming I-1 use.

Mr. Wilson said what is being proposed to the Board is allowing the grandfathered asphalt
plant (I-2) to be changed to an undefined I-1 use because they do not know what the future
use will be.  Mr. Edmondson agreed.  

Mr. Edmondson stated the I-1 zone allows the wholesale trade of materials, building
construction, and things of that nature.  It stands to reason that while the filling is going on
that trucks and containers will need to be serviced on site from time to time.  However, the
filling of the property will be temporary.  
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Mr. Miller said his concern is giving a carte blanche approval for any I-1 use.  The Board
does not know what I-1 uses are proposed and where the buildings and activities will take
place.  He feels that the Board needs to see where the activities will take place before they
can vote.

Mr. Edmondson said the issue is the activities will move around as the site develops.  They
may be in one portion of the site for six months and move the activities to another portion
of the site after that.  Mr. Miller said that type of activity is usually addressed with a staging
or phasing plan.  He said the last time they met, the Board asked for a plan showing how
the site would be operated so they could make a decision.  The plans that were submitted
tonight do not provide the needed information.  Mr. Edmondson said they can put a plan
together and would agree to that condition.  Mr. Miller said they need to see plan before
they act.  They have no idea what the impacts will be without a plan.

Mr. Wilson said the test is if the new substituted use is no more objectionable than what
was there before.  What he is hearing is that it is difficult for the Board to assume that any
I-1 use will be no more objectionable than what was there before.  Mr. Morgan added that
he would like to have more guidance if a request was approved.  

Mr. Shipe asked if approval could be granted with the conditions that all temporary building
be limited to certain portions of the site and with specified height and square footage
limitations.  Mr. Morgan said he is struggling with the whole temporary building concept
because the zoning regulations only allow temporary building incidental to construction.  Mr.
Pittman cannot operate his business out of them while the filling is taking place.  Mr. Miller
agreed.  He said job trailers are put on site with an ultimate design in mind.  He stated that
Mr. Pittman is not constructing a permanent structure to run his business out of.  He said
the Board would have a little bit more to go on if that were the proposal.  Plans could be
submitted showing phasing and ultimate building construction.  The intent of the regulations
is not to allow job trailers for the servicing of vehicles.  Mr. Edmondson said this is
permissible under the I-1 zone.  Mr. Miller said they need a permanent structure to service
the vehicles.  Mr. Morgan agreed.

        Mr. Morgan said he wanted to submit an email into the record that he received from Laura
Lindeman-Lorenz this afternoon (see Exhibit 2).  He was waiting to see if she showed up
before he submitted it into the record.  She reviewed the applicant’s exhibits before sending
the email.  
Mr. Wilson said the Board could consider a condition which would allow the grading work
and any C-3 use to go on the property.  Anything beyond that would need to come back
before the Board so they could apply the test.  

Mr. Morgan said grading or filling would be subject to the Major Site Plan application
process.  Plans would need to be prepared by a licensed Kentucky Professional Engineer
and reviewed by Boone County Planning Commission Staff.  A Land Disturbance Permit
would also need to be obtained from Sanitation District No. 1.  

Mr. Miller asked if anybody else in the audience wanted to speak in favor or in opposition
to the request?  There was no response.  

Mr. Miller asked if substantial trees were being removed?  Mr. Morgan said trees are being 
removed.  He showed the existing tree lines slide from the 10/14/15 PowerPoint show.  He

 added that the measurements shown on that slide are approximate and the aerial
photograph is from 2012.  Mr. Miller said there are a considerable amount of trees being
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removed in the northwestern corner of the property.  

Mr. Bednar asked if the original Concept Plan could be showed on screen?  Mr. Morgan
displayed the slide.  Mr. Bednar said they asked for a little bit more description to be added
to this plan at the first meeting.  Mr. Morgan agreed.  Mr. Miller said Mr. Pittman mentioned
adding bins and those would be semi-permanent construction.  Mr. Bednar asked if those
bins would be relocated around the site?  Mr. Morgan replied that the Site Plan could show
staging but an ultimate permanent location would need to be shown.  The Planning
Commission would also need to see how they were accessed.  

Mr. Edmondson said they see the use being far more indistinct.  Materials would be
dumped on site and they will be bought by someone that is looking for a certain type of
brick or stone.  This will be a wholesale operation.  The materials will not be put in bins like
Ammons Nursery.  Mr. Miller said the original application included the retail sales of mulch,
gravel, sand, etc.  Mr. Edmondson said he discussed that with Mr. Pittman and the liability
isn’t worth it.  Mr. Bednar said that is where he is getting confused.  Mr. Edmondson
acknowledged that there has been a change in direction.  

Mr. Miller asked Mr. Morgan what the interim use of the property would be under code?  Mr.
Morgan said he views the interim use as a junkyard.  Article 40 of the zoning regulations
defines a junkyard as “the storage, salvaging, and sale of secondhand materials or old
dilapidated machinery.  Materials include motor vehicles, mobile homes, trailers, machinery,
appliances, furniture, rags, rubber, building materials, and scrap iron.  The presence of two
or more nonoperational motor vehicles on a lot for a time period exceeding thirty (30) days
shall constitute evidence regarding the establishment of a junk yard.”  An automobile
wrecking yard is considered as a junkyard.”  Junkyard are only permitted in I-2 zoning
districts.  Mr. Morgan said he would like the applicant to define his use a little bit more and
consult with the Zoning Administrator.  Mr. Miller said the applicant needs to define the area
where the materials would be dumped because they will have to define the access.  He said
the plans don’t tell them anything and it is hard for them to make an educated decision. 
They are being asked to make a decision on faith.

Mr. Edmondson said they are making an application to change from one nonconforming
use to another.  It is currently an I-2 use and they will make it an I-1.  Mr. Miller said there
is nothing to show them how the I-1 use will operate.  Mr. Edmondson said they could take
the plan and put in an area where the materials and equipment would be.  Mr. Miller said
they need definition of what is being dumped and where it will go.  There could be materials
dumped which will put them into another category.  Mr. Edmondson said the materials
would be brick, rock, and dirt.  Mr. Miller asked if there would be any steel?  Mr.
Edmondson and Mr. Pittman replied there wouldn’t.  Mr. Morgan said he is pretty sure that
description would fall under the junkyard definition and they are only permitted in I-2 zones.

Mr. Shipe asked if the property was zoned C-3 right now?  Mr. Miller said it was but added
that the pre existing nonconforming is an I-2 use.  Mr. Edmondson said the property can
continue as a nonconforming use.  Mr. Miller said it can continue as a concrete plant but
any other nonconforming use has to be approved by the Board.  Mr. Edmondson said that
is why the proposal is to make the use an I-1 use.  Mr. Morgan said the Board is asking for
a more detailed plan.  Mr. Edmondson said they can draw that but indicated the use will be
moving around as the site develops.  The filling will be done on a temporary basis and will
ultimately improve the property.  Mr. Pittman just needs the flexibility of moving things
around while he is filling.  
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Mr. Shipe asked if they could agree to certain grading, screening, and storage limits so the
use wouldn’t impact the residential rental units to the south?  Mr. Edmondson said Mr.
Pittman wouldn’t have any issue with leaving the vegetation along the south property line
alone.  He thinks Mr. Pittman could make the buffer look better but he will leave it alone if
that is what the adjoining property owners want.  Mr. Miller said he doesn’t think that is Ms.
Lindeman-Lorenz’s issue.  The concern is they are asking for a carte blanche approval to
allow anything that is permitted in an I-1 zone.  The Board needs a lot more specificity when
making a determination to permit a new nonconforming use.  

Mr. Shipe asked if the Board could impose conditions stating there wouldn’t be any truck
maintenance and the existing buffers wouldn’t be disturbed?  He is wondering if there is a
compromise that would allow them to fill but not give them a carte blanche approval.  Mr.
Morgan said the Board would have to layout all those conditions.  In addition, he is not sure
if the use they are asking for is a permitted I-1 use.  He believes the use they are seeking
is a junkyard.  

Mr. Miller said he knows that the Board can put conditions on a request.  However, it is not
their job to define the use and layout the site.  Typically someone comes to them with a
proposal, they evaluate it, and impose conditions if they think there is a problem.  Mr.
Wilson agreed.  Mr. Miller said they need to define if they will be storing and servicing
vehicles and where materials would be sold from.  Just saying that the operation is going
to move from place to place doesn’t pass the test.  They also need to define the areas
where things will be dumped and how they will be accessed because these activities will
impact the area.  

Mr. Wilson said the Board can ask the applicant to put their proposed use in writing so it
can be evaluated by the Zoning Administrator.  The Zoning Administrator would make the
decision whether the use was a junkyard.  

Mr. Miller asked the other Board members if they felt comfortable making a motion one way
or another?  Mr. Bednar and Mr. Shipe both indicated they did not have enough information. 
Mr. Miller said they need to submit more information to Staff so they can evaluate what the
use will be.  Secondarily, they should come back to the Board with a plan so they can make
an educated decision.          

Mr. Wilson said let’s assume that the Zoning Administrator will define the proposed use as
a junkyard and that is an I-2 use.  The statute says the Board can allow a substituted use
that is in the same or more restrictive classification as the pre existing nonconforming use. 
Mr. Wilson said replacing the asphalt plant with a junkyard could be analyzed because they
are both I-2 uses.  Mr. Morgan said he agrees with Mr. Wilson but Mr. Edmondson
indicated earlier that he was only seeking I-1 uses.  Mr. Edmondson said he would not call
the proposed use a junkyard.  Mr. Morgan said the storage and sale of secondhand 
construction materials is defined as a junkyard by the zoning regulations.    

Mr. Miller said what would be helpful after that decision is made is a plan showing:  (1) how
the site will be operated, (2) where fill is going for the purpose of leveling out the site, (3)
where fill is going for the purpose of storing and selling construction materials, and (4)
where vehicles are going to be located and serviced.  He said that the temporary buildings
are another issue if they are not being used incidental to construction.  Mr. Morgan said
they will need a phased plan and a description of the use before that question can be
answered.  Mr. Miller said he believes they will need to show where the permanent
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structure will be located.  He said the original plan that was submitted showed a permanent
6,000 square foot building for the purpose of operating the business.  Mr. Edmondson said
they were visualizing constructing a hoop style building which could be moved around.  He
said it seems foolish to construct a permanent building and tear it down.  Mr. Miller said
they need to know the ultimate plan so they can determine if the temporary building is
incidental to construction.  

Mr. Bednar said what is confusing to him is that they have had three or four different uses
presented.  In the end, it sounds like they will level the land for the purpose of constructing
a conforming commercial use.  Mr. Edmondson said it will be good land that is properly
compacted.  

Mr. Miller said there is no need for Board of Adjustment action if they are simply filling the
site.  However, Board of Adjustment action is required if they want to store and sell
secondhand construction materials from the site.  Mr. Morgan indicated the pre existing
nonconforming use could be considered abandoned if they clear the entire site and do not
replace it within a reasonable amount of time.  Mr. Wilson said that isn’t something that
needs to be decided tonight.  Mr. Morgan agreed.       

Mr. Miller recommended that a plan should be submitted to Staff so they can determine
what the proposed uses are.  Second, the plan should address the phasing and how the
site will ultimately be laid out.  Mr. Miller said they do not have enough information to act.
Mr. Edmondson said they will attempt to do that.  Mr. Morgan said he would really like the
applicant to write up the proposed use with an accompanying plan.  He would like this
information submitted to Staff well before the meeting.  That would allow Staff the
opportunity to sit down with the applicant before the next meeting.  Mr. Edmondson agreed
that something needed to be written up.  

Mr. Miller asked how long they should table the request?  Mr. Wilson asked Mr. Edmondson
how much time he needed?  Mr. Edmondson replied he would like to table the request to
the February agenda.  Mr. Morgan said that meeting will take place in this room on
February 10, 2016, at 6:00 PM.    

Mr. Bednar made a motion to table the request until February 10, 2016, at 6:00 PM. 
Mr. Shipe seconded the motion.  Mr. Miller called for the vote and it carried
unanimously.

ADJOURNMENT

Mr. Miller asked for motion to adjourn the meeting.  Mr. Shipe made the motion to adjourn and  Mr.
Bednar seconded the motion.  Mr. Miller called for the vote and the meeting was adjourned by
unanimous consent at 6:51 p.m.
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APPROVED

                                                          
Mr. Richard Miller, Vice-Chairman

ATTEST:

                                                             
Todd K. Morgan, AICP
Senior Planner

Exhibits
1. Plans Submitted by Garry Edmondson
2. Email from Laura Lindeman-Lorenz


